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scope of proposed discovery. This will 
assure that certain DON information, 
which properly should be withheld, is 
not inadvertently released in response 
to a litigation request or demand, in-
cluding a subpoena or other request for 
discovery issued under Federal rules of 
procedure. When the United States is a 
party to Federal litigation and the 
party opponent uses discovery methods 
(e.g., request for interrogatories and 
admissions, depositions) set forth in 
Federal rules of procedure, the Judge 
Advocate General or General Counsel, 
in consultation with representatives of 
the Department of Justice or the cog-
nizant United States Attorney, may 
determine whether the requirement for 
a separate written request in accord-
ance with § 725.7 should be waived. Even 
if this requirement is waived, however, 
DON personnel who are subpoenaed to 
testify still will be required to obtain 
the written permission described in 
§ 725.2.

§ 725.6 Authority to determine and re-
spond. 

(a) Matters proprietary to DON. If a 
litigation request or demand is made of 
DON personnel for official DON or DOD 
information or for testimony con-
cerning such information, the indi-
vidual to whom the request or demand 
is made will immediately notify the 
cognizant DON official designated in 
§ 725.6(c) and (d), who will determine 
availability and respond to the request 
or demand. 

(b) Matters proprietary to another DOD 
component. If a DON activity receives a 
litigation request or demand for offi-
cial information originated by another 
DOD component or for non-DON per-
sonnel presently or formerly assigned 
to another DOD component, the DON 
activity will forward appropriate por-
tions of the request or demand to the 
DOD component originating the infor-
mation, to the components where the 
personnel are assigned, or to the com-
ponents where the personnel were for-
merly assigned, for action under 32 
CFR part 97. The forwarding DON ac-
tivity will also notify the requester 
and court (if appropriate) or other au-
thority of its transfer of the request or 
demand. 

(c) Litigation matters to which the 
United States is, or might reasonably be-
come, a party. Examples of such in-
stances include suits under the Federal 
Tort Claims Act, Freedom of Informa-
tion Act, Medical Care Recovery Act, 
Tucker Act, and suits against Govern-
ment contractors where the contractor 
may interplead the United States or 
seek indemnification from the United 
States for any judgment paid, e.g., 
aviation contractors or asbestos mat-
ters. Generally, a suit in which the 
plaintiff is representing the interests of 
the United States under the Medical 
Care Recovery Act is not a litigation 
matter to which the United States is, 
or might reasonably become, a party. 
Determining authorities, if in doubt 
whether the United States is likely to 
become a party to the litigation, 
should seek guidance from representa-
tives of the Offices of the Judge Advo-
cate General or General Counsel. The 
Judge Advocate General and the Gen-
eral Counsel have the authority to de-
termine whether a litigation request 
should be forwarded to them, or re-
tained by a determining authority, for 
resolution. 

(1) Litigation requests regarding 
matters assigned to the Judge Advo-
cate General of the Navy under Navy 
Regulations, art. 0331 (1990)4, shall be 
referred to the Deputy Assistant Judge 
Advocate General (DAJAG) for General 
Litigation, 200 Stovall Street, Alexan-
dria, VA 22332-2400, who will respond 
for the Judge Advocate General or 
transmit the request to the appropriate 
Deputy Assistant Judge Advocate Gen-
eral for response.

(2) Litigation requests regarding 
matters assigned to the General Coun-
sel of the Navy under Navy Regs., art. 
0327 (1990)5, shall be referred to the cog-
nizant Command Counsel under, and 
subject to, limitations set forth in 
§ 725.6(d)(2). That Command Counsel 
may either respond or refer the matter 
for action to another office. Requests 
involving asbestos litigation shall be 
referred to the Office of Counsel, Naval 
Sea Systems Command Headquarters, 
Personnel and Labor Law Section 
(Code 00LD), Washington, DC 20362-5101. 
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Matters not clearly within the purview 
of a particular command counsel shall 
be referred to Associate General Coun-
sel (Litigation), who may either re-
spond or refer the matter for action to 
another office.

(3) Matters involving the Armed 
Services Board of Contract Appeals 
shall be forwarded to these respective 
counsel except where the determina-
tion may involve the assertion of the 
deliberative process privilege before 
that Board. In such an event, the mat-
ter shall be forwarded for determina-
tion to the Associate General Counsel 
(Litigation). 

(d) Litigation matters in which the 
United States is not, and is reasonably 
not expected to become, a party—(1) Mat-
ters within the cognizance of the Judge 
Advocate General—(i) Fact witnesses. Re-
quests to interview, depose, or obtain 
testimony of any present or former 
DON personnel as defined in § 725.4(b) 
about purely factual matters shall be 
forwarded to the Navy or Marine Corps 
officer exercising general court-martial 
jurisdiction (OEGCMJ) in whose chain 
of command the prospective witness or 
requested documents lie. That deter-
mining authority will respond for the 
Judge Advocate General under criteria 
set forth in § 725.8. 

(A) If the request pertains to per-
sonnel assigned to the Office of the 
Chief of Naval Operations, the Office of 
the Vice Chief of Naval Operations, or 
an Echelon 2 command located in the 
Washington, DC, area, it shall be for-
warded to that office which will like-
wise respond for the Judge Advocate 
General under the criteria set forth in 
§ 725.8. 

(B) If a request pertains to Marine 
Corps personnel assigned to Head-
quarters Battalion, Headquarters Ma-
rine Corps, or to other Marine Corps 
commands located in the Washington, 
DC, area, it shall be forwarded to the 
Commandant of the Marine Corps 
(JAR), Headquarters, U.S. Marine 
Corps, Washington, DC 20380-0001, 
which will respond for the Judge Advo-
cate General under criteria set forth in 
§ 725.8. 

(C) Nothing here shall prevent a de-
termining authority from referring re-
quests or demands to another deter-
mining authority better suited under 

the circumstances to determine the 
matter and respond, but the requester 
shall be notified of the referral. Fur-
ther, each determining authority speci-
fied in this paragraph may further del-
egate his or her decisional authority to 
a principal staff member, staff judge 
advocate, or legal advisor. 

(D) In the alternative, the requester 
may forward the request to the Deputy 
Assistant Judge Advocate General 
(General Litigation), who may refer 
the matter to another determining au-
thority for response, and so notify the 
requester. 

(ii) Visits and views. A request to visit 
a DON activity, ship, or unit, or to in-
spect material or spaces located there 
will be forwarded to one of the authori-
ties stated in § 725.6(d)(1)(i), who will 
respond on behalf of the Judge Advo-
cate General. Action taken by that au-
thority will be coordinated with the 
commanding officer of the activity, 
ship, or unit at issue, or with his or her 
staff judge advocate (if applicable). The 
military mission of the unit shall nor-
mally take precedence over any visit 
or view. The commanding officer may 
independently prescribe reasonable 
conditions as to time, place, and cir-
cumstances to protect against com-
promise of classified or privileged ma-
terial, intrusion into restricted spaces, 
and unauthorized photography. 

(iii) Documents. 10 U.S.C. 7861 pro-
vides that the Secretary of the Navy 
has custody and charge of all DON 
books, records, and property. Under 
DOD Directive 5530.16, the Secretary of 
the Navy’s sole delegate for service of 
process is the General Counsel of the 
Navy. See 32 CFR 257.5(c). All process 
for such documents shall be served 
upon the General Counsel at the De-
partment of the Navy, Washington, DC, 
20350-1000, who will refer the matter to 
the proper delegate for action. Matters 
referred to the Judge Advocate General 
will normally be provided to the deter-
mining authorities described in 
§ 725.6(c) and (d). That authority will 
respond per criteria in § 725.8. Process 
not properly served on the General 
Counsel is insufficient to constitute a 
legal demand and shall be processed as 

VerDate Jan<31>2003 13:47 Jul 19, 2003 Jkt 200123 PO 00000 Frm 00269 Fmt 8010 Sfmt 8010 Y:\SGML\200123T.XXX 200123T



270

32 CFR Ch. VI (7–1–03 Edition)§ 725.7

a request by counsel. Requests for doc-
uments maintained by the National 
Personnel Records Center will be deter-
mined by the official provided in 
§ 725.8(b)(2)(iii).

(iv) Expert or opinion requests. Any re-
quest for expert or opinion consulta-
tions, interviews, depositions, or testi-
mony will be referred to the Deputy 
Assistant Judge Advocate General 
(General Litigation) who will respond 
for the Judge Advocate General, or 
transmit the request to the appropriate 
DAJAG for response. Matters not 
clearly within the purview of a par-
ticular Deputy Assistant Judge Advo-
cate General will be retained by the 
Deputy Assistant Judge Advocate Gen-
eral (General Litigation), who may ei-
ther respond or refer the matter to an-
other determining authority for re-
sponse. 

(2) Matters within the cognizance of the 
General Counsel of the Navy—(i) Matters 
not involving issues of Navy policy. Such 
matters shall be forwarded for deter-
mination to the respective counsel for 
Naval Sea Systems Command, Naval 
Air Systems Command, Naval Supply 
Systems Command, Naval Facilities 
Engineering Command, Space and 
Naval Warfare Command, Office of the 
Navy Comptroller, Commandant of the 
Marine Corps, Office of the Chief of 
Naval Research, Military Sealift Com-
mand, Office of Civilian Personnel Pol-
icy, or to the Assistant General Coun-
sel (Acquisition), depending upon who 
has cognizance over the information or 
personnel at issue. 

(ii) Matters involving issues of Navy 
policy. Such matters shall be forwarded 
for determination to the General Coun-
sel of the Navy via the Associate Gen-
eral Counsel (Litigation). 

(iii) Matters involving asbestos litiga-
tion. Such matters shall be forwarded 
to the Office of Counsel, Naval Sea Sys-
tems Command Headquarters, Per-
sonnel and Labor Law Section (Code 
00LD), Washington, DC 20362-5101. 

(3) Matters not clearly within the cog-
nizance of either the Judge Advocate Gen-
eral or the General Counsel. Such mat-
ters may be sent to the Deputy Assist-
ant Judge Advocate General (General 
Litigation) or the Associate General 
Counsel (Litigation), who will, in con-
sultation with the other, determine the 

appropriate authority to respond to the 
request.

§ 725.7 Contents of a proper request or 
demand. 

(a) Routine requests. If official infor-
mation is sought, through testimony 
or otherwise, a detailed written request 
must be submitted to the appropriate 
determining authority far enough in 
advance to assure an informed and 
timely evaluation of the request, and 
prevention of adverse effects on the 
mission of the command or activity 
that must respond. The determining 
authority shall decide whether suffi-
cient information has been provided by 
the requester. Absent independent in-
formation, the following data is nec-
essary to assess a request. 

(1) Identification of parties, their coun-
sel and the nature of the litigation. (i) 
Caption of case, docket number, court. 

(ii) Name, address, and telephone 
number of all counsel. 

(iii) The date and time on which the 
documents, information, or testimony 
sought must be produced; the requested 
location for production; and, if applica-
ble, the estimated length of time that 
attendance of the DON personnel will 
be required. 

(2) Identification of information or doc-
uments requested. (i) A description, in as 
much detail as possible, of the docu-
ments, information, or testimony 
sought, including the current military 
service, status (active, separated, re-
tired), social security number, if 
known, of the subject of the requested 
pay, medical, or service records; 

(ii) The location of the records, in-
cluding the name, address, and tele-
phone number, if known, of the person 
from whom the documents, informa-
tion, or testimony is sought; and 

(iii) A statement of whether factual, 
opinion, or expert testimony is re-
quested (see §§ 725.4(c) and 
725.8(b)(3)(ii)). 

(3) Description of why the information 
is needed. (i) A brief summary of the 
facts of the case and the present pos-
ture of the case. 

(ii) A statement of the relevance of 
the matters sought to the proceedings 
at issue. 
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